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LORD JUSTICE STUART-SMITH:  I will ask Lord Justice Otton to give the first judgment.

LORD JUSTICE OTTON:  This is a renewed application for leave to move for judicial review of the decision of the Housing Benefit and Council Tax Review Board of the London Borough of Greenwich.  This decision was taken on 21 November 1997.  It upheld a decision of an officer of the council to refuse the applicant's housing benefit claim when he was occupying a three-bedroom house at 234 Broad Walk, London SE 3.  

This property is owned by the applicant's son who lives in the United States.  The property is managed by the son's mother, who is also the applicant's estranged wife, Mrs Dhadly.  She holds a power of attorney for the son.  The applicant first occupied 234 Broad Walk between 1993 and late 1995.  Three claims for housing benefit made in 1994 were refused.  He paid no rent and received no housing benefit during that time.  After leaving 234 Broad Walk he moved to a flat in Bromley where he did receive housing benefit.  He re‑entered possession into 234 Broad Walk in about June 1996.  He duly made a claim for housing benefit on 21 August 1996.  The claim was refused.
 
The statutory framework within which this benefit operates is established by the Housing Security Contributions and Benefits Act 1992.  Section 130 provides:
	"(1) A person is entitled to housing benefit ifÄ 

	(a)	he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home."  

The rest of the subsection is not relevant.
 
Pursuant to the power given to the Secretary of State by the statute there came into existence the Housing Benefit Regulations which accommodated the power of the local authority to make grants of housing benefit.  The relevant regulation which governs this particular situation is regulation 7(1) which is headed "Circumstances in which a person is to be treated as not liable to make payments in respect of a dwelling": 
	"The following persons shall be treated as if they were not liable to make payments in respect of a dwellingÄ

	(a)	a person who resides with the person to whom he is liable to make payments in respect of the dwelling...

	(b) a person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling."
 
These provisions have been considered by the courts on previous occasions and latterly in a decision of this court in R v. Stratford-on-Avon District Council Housing Benefit Review Board and Secretary of State for Social Security, ex parte White, a decision of the court presided over by Lord Justice Peter Gibson myself and Sir Christopher Slade.

When the matter came before the official on 20 February 1997 he gave his decision in the following terms:
	"I regret to inform you that I cannot award Housing Benefit because, in my opinion, you do not have a true liability to pay rent.  Regulation 7 ... covers this matter.  The basis on which I have made this decision is as follows:

	i.	You have been unable to provide a rent book or a written statement of your current rent arrears.

	ii.	There is no indication that your landlord has taken any formal action to recover the property due to non-payment of rent.  It is unusual for a landlord to allow rent arrears to accrue for this length of time without taking action.

	iii.	You appear to have lived `rent free' in the property between June and August 1996, when your tenancy commenced.

	Moreover, even if a liability to pay rent did exist it could be argued that your situation as a tenant has been created primarily in order to obtain Housing Benefit.  Regulation 7(1)(b) of the Housing Benefit (General) Regulations 1987 covers this matter."

The applicant appealed to the Advice and Benefits Service of the London Borough of Greenwich.  On 11 June 1997 the relevant official (Viv Gaisie, the team leader of the appeals section) upheld the previous decision but in the following terms:
	"After careful consideration, I am sorry to inform you that your appeal has been unsuccessful.  This is because, having looked into the various issues involved in your occupation of the above address, I have come to the conclusion that you have no rent liability.

	Under Section 130(1)(a) of the Social Security Contributions and Benefits Act 1992 Housing Benefit can only be paid to persons who are legally liable to pay rent in order to occupy their home."

Mr Dhadly immediately recognised that there was an inconsistency in that procedure and chose to exercise his power to appeal to the review board.  He appeared in person and on that occasion he made a number of points and called evidence before the Tribunal.  He pointed out that he had moved out of 234 Broad Walk in late 1995 because he had been asked to leave by Mrs Dhadly as he had not been paid housing benefit and had been unable to pay his rent.  He produced a written agreement dated 8 June 1996 which came into existence on the occasion when he re‑entered possession of the premises in about June 1996.  This document was made between himself and Mrs Dhadly acting under her power of attorney,  whereby he rented 234 Broad Walk for ten weeks from 16 June at £150 her week.  This agreement is to be found at page 72 of the bundle.  It is handwritten but clearly covers the situation it purports to represent.
 
By a subsequent agreement dated 21 August 1996 (at page 70 of the bundle) Mrs Dhadly then agreed to let 234 Broad Walk to him at a rent of £160 a week.  He produced these agreements before the Appeal Tribunal.  He also produced a letter dated 24 April 1997 from a firm of solicitors, Messrs James & Charles Dodd, which purported to support the legality of that agreement.  The handwritten letter reads:
	"I refer to our meeting today and in my opinion the tenancy agreement dated 21 August 1996 is a valid enforceable agreement between yourself as tenant and Mr G K Dhadly as landlord.  

	This document imposes on you a liability to pay rent for the property at 234 Broad Walk, London SE 3."

It is signed by a Mr Anthony Rowe, who does not appear, on my copy of the letter, to be a partner;  thus he is either an assistant solicitor or a `para legal'.
 
At the hearing the applicant called Mrs Dhadly to give evidence on his behalf.  She explained the circumstances in which she had entered into the agreement and that she had entered with the applicant, exercising her power of attorney in regard to her son.
 
The panel eventually dismissed the appeal and obviously took into account the letter of 24 April, which is recorded in the body of the decision.  For the applicant's benefit and for those dealing with the case thereafter I set out the panel's decision in detail (page 14 of the bundle):
	"The Panel decided that they could not allow Mr Dhadly's Appeal.  Although the burden of proof was on the Housing Benefits Officer [I emphasise the words `was on the Housing Benefits Office'], the Panel felt that they had sufficient reason, after considering all the circumstances of the case, to decide that they were not satisfied that Mr Dhadly was genuinely liable to pay rent.  They reached this decision for a number of reasons after considering all the circumstances of the case.

	1.	That although Mr Dhadly had lived in 234 Broad Walk from around 1993 until late 1995, he had not then received housing benefit and there had been no action taken by his son or Mrs Dhadly to seek to recover the rent arrears.  There was similarly no evidence that any steps had been taken to recover the current £9940 rent arrears.

	2.	The Panel did not consider either the June or the August lettings to be on any arms length basis.  Clearly Mr Dhadly had had difficulties with his neighbours when living in Bromley and this must have been the reason why his son felt compelled to let him move back in to 234 Broad Walk.  However, in view of the substantial arrears of rent which he had previously accrued and the lack of any realistic prospect that those arrears would ever be paid, the Panel did not feel that in the ordinary way a landlord would have relet the property to Mr Dhadly.  The Panel was not satisfied that the agreement dated 21st August 1996 was intended to create a legally binding agreement between Mr Dhadly and his son.  Further 234 Broad Walk was larger (three bedrooms) than Mr Dhadly would reasonably require for his sole occupation and the fact that he had returned to live at his son's property, rather than find suitably smaller alternative accommodation at a comparatively lower rent cast further doubt on the nature of the arrangement.  Mr Dhadly said that he had persuaded his son to let him the property rather than sell it.  However taking into account all the circumstances and the evidence that was before it the Panel was not satisfied that Mr Dhadly was under a genuine liability to pay rent to his son.  The Panel did not believe that Dr Dhadly would evict his father.

	3.	There was no evidence that 234 Broad Walk had been ever let to anyone else apart from Mr Dhadly.  Furthermore Mr Dhadly said in his evidence that when some students were sent to view the property by an estate agent he chased them away as he knew the Landlord did not want to let the property to students.  He only later said that he had chased the students away because otherwise he would have had to have moved out.  He appeared therefore to have a close connection with the Landlord's decision not to let the property to students, something which the Panel did not feel would be present in a normal landlord and tenant relationship.

	The Panel therefore decided not to uphold Mr Dhadly's appeal.  The Panel made their decision under regulation 7(1)(b) of the... Regulations 1987 as Mr Dhadly did not appear to be under a true liability to make payments.  It appeared to the Panel that his liability under the June and August agreements had been created to take advantage of the housing benefit scheme."
It is quite clear from previous authority that the burden of proof in such circumstances lies fairly and squarely upon the housing benefits officer to show that this was not a genuine arrangement and that regulation 7(1)(b) had come into play.  

Having considered the approach of the Panel, I have come to the conclusion that it is at least arguable that they might not have applied with sufficient diligence the burden of proof.  They reminded themselves that the burden of proof was on the housing benefits officer but I am bound to say, having read the decision as a whole at page 14 and the final paragraph which I have quoted, I am left with a suspicion and at least an arguable point that the burden of proof (perhaps imperceptively) may have been transferred to the applicant.  This of course would be a wrong manner of approach and might give rise to an error of law.  

It may be of assistance to cite a passage from the Stratford-upon-Avon case, which may be of help to the applicant or those who I hope will represent him, as to the point which has troubled me.  At page 15 I said this:
 	"Clearly if there is evidence from which the Council can infer that there was an abuse of the system, or that the applicant had behaved improperly through bad faith then they could readily infer that the liability had been created to take advantage of the Housing Benefit scheme.  However, there is no evidence to show that the person whose liability to make payments (i.e. the tent or licensee) had so behaved then the Council will be less ready or able to come to a conclusion adverse to the tenant. ...

	In my judgment the precise language of sub para (b) indicates that there must have been some purposive conduct on the part of those seeking benefit, the liability must appear `to have been created to take advantage'.  This connotes that something has been contrived or devised for the purpose of taking advantage of or exploiting the scheme.  There is no evidence to suggest that [the tenant or landlord] has behaved in such a manner or been motivated by dubious ingenuity to create the liability.  Thus the Council could not reasonably have concluded that the liability had been created to take advantage of the scheme."
Bearing that in mind I have no doubt that Mr Dhadly has raised a point which is arguable and that he should be permitted to ventilate this matter before the full court.  

I would therefore allow this application.

LORD JUSTICE TUCKEY:  I agree.

LORD JUSTICE STUART-SMITH:  I also agree.  I particularly draw attention to the passage at the top of page 14 of the bundle (page 4 of the Tribunal's decision) where although they state that the burden of proof was on the housing benefits officer, they go on to say:
 	"...the Panel felt that they had sufficient reason, after considering all the circumstances of the case, to decide that they were not satisfied that Mr Dhadly was genuinely liable to pay rent." 
It seems to me that that passage by itself arguably raises the question that they had misapplied the burden of proof.
  



Therefore, for that reason and for the reasons given by my Lord, I also agree that this is a case where leave to move should be granted.
	                              
	Order:  Application allowed.

